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DECISIONS OF THE GE!^ERAL TERM OP THE SUPREME COURT, IN THIRD 

JUDICIAL DISTRICT, SEPTEMBER, 1859. 



Standing in a column of decisions just announced, undis- 
tinguished from ordinary adjudications by this tribunal, are 
certain ones which, nevertheless, are remarkable enough to 
entitle them to special notice. They are stated thus : 

"In the Matter of the Application of the New York Central 
Railroad Company to vacate the award made between 
said Company and George H* Clark. Order of Spe- 
cial Term, denying motion to vacate, affirmed.** 

" In the Matter of the Application of George H. Clark to 
confirm the award between said Clark and the New 
York Central Railroad Company. Order of Special 
Term, confirming award, affirmed." 

" George H. Clark agst. The New York Central Railroad 
Company. Judgment entered on award of arbitrators, 
affirmed." 

It is always agreeable to contemplate Courts of Law in- 
terposing to protect one individual against wrong and injury 



attempted by another, but the-'fc'eling is raised to admin 
tion when such tribuoals nsp. iffe. power confided to them 1 
save private worth from. oppresNlon and injustice at I 
hands of associated wealfb knd power. To rouse the gral 
tude of the public, as'well as its applause, because of thei 
heroic decisions, an4.&tso to admonish such Corporations : 
are accastomed Iffiave moTiey not to attempt to withhold it 
from private' p.ersons notoriously honest and greedy, a brief 
history of-thp attempt at fraud in the cases in question, and 
of its signal defeat by the Judiciary, is appended. Stock- 
holders in' the corporation implicated are not expected to 
re^ it' 



In Janaary, 1833. Elisha Morse, of Walerford, Henry 
Patrick, of Rome, and one Merrit Potter, purchased from 
Messrs. Huntington, of Rome, a lot of woodland lying on 
both sides of the Ilorae and Watertown Railroad, some three 
miles out of Rome ; from which lot they cut about 50,000 
cubic feet of lumber, between December, 1853, and March, 
ISM. 

In December, 1854, they sold the land to George H. Clark, 
of Schenectady, but Henry Patrick, after the sale to Clark, 
cut and removed about 115,000 feet of hewn and round tim- 
ber. One-third of the wood on the lot was thus cut into 
timber ; and, as a matter of course, the wood so cut was the 
very best on ihe track. 

The New York Central Railroad had been sagacious 
enough to choose its Superintendent from the very city 
which Mr. Clark hud had the taste to select as his abiding 
place — Schenectady. A city honored by the venerable Dr. 
Nott for fifty years, it is submitted, will relieve any man 
from explaining how or why he came to live there. The 
Court seems to have appreciated properly the coincidence of 
locality. It is not surprising, therefore, that the Superin- 
tendent, oppressed by the daly of furnishing material for the 
consumption of the Railroad Company, finding he could do 



I to that end there than elsewhere, did buy wood in 
Schenectady, and from a citizen of Schenectady. 

In November, or December, 1S54, the Supbrinte.vdent of 
THE Central Railroad, Mb. Vibbard, made a contract with 
George H, Clark, by virtue of which Clark was to deliver to 
the CoMPANT, from the lot in question, a quantity of wood, not 
to exceed 12,000 corda per year, at the price of S3 per cord — 
the wood to be delivered upon the lot ; to be suitable for the 
use of locomotive engines; sound; properly cut and split, 
and free from small limbs. It does not clearly appear by 
the testimony, whether this contract was made before or 
aflier the purchase of the wood lot by Clark, which was in 
December, 1854. Mb. Vibbard's memory of the time oscil- 
lates between November and December of that year, which 
is unfortunate, seeing pen and ink is not used in Schenectady, 
" between man and man," business of a certain sort being 
done there " upon honor." It is curiously illustrative of the 
primeval purity which subists in that city, that a contract of 
this magnitude between two of its citizens needed not to be 
put in writing, and therefore was not. So beautiful an ex- 
hibition of mutual trust and confidence carries the mind of 
the profane back to the age of chivalry, but the pious will 
scarcely halt in their meditations this side of the Fall of 
Man. If Ma. Vebuard had bought wood in Paradise, his con- 
tract with Adam would have been in this form. The Court 
seems to have been overwhelmed by the moral beauty of 
the transaction and marked its approbation of verbal con- 
tracts, made in Schenectady, by giving to this one a force 
quite beyond ihe power written contracts command. Cnn it 
be that the Valley of the Mohawk is the ancient Eden — is 
Union College itself but a sucker " from the tree planted in 
the midst thereof?" 

It was obviously proper that for a "'pon honor" contract 
a 'pon honor " Wood Measueer" should be provided ; and 
each an officer had been added to the stall" of the Central 
Railroad Company. It was quite as proper that the city of 




refa^ for honest men, Schenectady, should be drawn an 
to farnisli an incumbent for the new oiEce ; and furnish c 
Bhe did, in Mr. Peter Dorscii. Saturated, soggy, dozy c 
wilh that solemn warning to all measurers, that, "socfi 
measure as ye mete to others shall be meted to you again,'* 
he HO measured that, if the promise fail not, he is heir to the 
most stupendous of wood piles where the poorest will be rich 
at least in fuel. The contract and he seem made for each 
other. The Paymahteh of the Company appears not to have 
been a Schenectady man, and after the custom of the world 
outside of that cily, required vouchers from Clark for such 
payments as might be made to him. But for this innovation 
by the Paymaster, the business might have gone on indefin- 
itely, as it was begun, without any indebtedness whatever to 
the art of writing. The Wood Meablirer, whose salary is not 
stated and was perhaps the subject of another verbal contract, 
made in Scheneciady, conformed to the requirements of the 
Paymaster, and set his haad to certificates, that he had in- 
spected and measured 23,397 ^^^^ cords of wood, delivered by 
Clark to the Centhaf, Railroad Company, between January 
6, 1855, and December 20, of the same year ! Upon these 
certificates, endorsed by Vibdahd, Clark received from the 
Company the sum of $69,504 78 ! 

Clabk'b zeal to deliver wood to the ComrAKY is most conspic- 
uous, when what he did in that behalfis contrasted with what 
his contract required him to do. Upon his delivering 12,000 
cords in a single year he might have betaken himself lo the 
repose which so severe labor could scarcely fail to render 
grateful ; yet,it is abundantly established by the certificates 
. of UoRBCu, re-endiirsed by Vibbahd himself, that in less than 
that term Clark delivered to the Company more than Twenty- 
three Thousand Cords I And so, relatively, of the money. 
Thirty-six Thousand Dollars was »11 that this Company could 
require Clark to receive in any one year ; yet, it is undenied, 
that in less than that time it remorsely thrust upon him 
nearly Seventy Thousand Dollars ! Inconvenient as it may 
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be to want money,it is also embarrassing to liave it come upon 
one faster than it can be satisfactorily invested. Besides, the 
plethora of money, which must, have very nearly driven the 
Company to apoplexy about those days, ought to have been 
relieved without recourse to innocent parties like Clark, for 
there is no evidence whatever that he was a Stockholder, 
or that he was in any way bound to suffer for the misfor- 
tunes of the Company. Since the celebrated English case 
recorded by Hawkesworth, where the Churchwardens and 
Vestrymen certified that thetj wore a truss which cured a 
bad case of hernia in one of their parishioners, there has 
been no parallel to this of Clahk ; and it will be difficult to 
frame a valid excuse for the Company in the face of the fact 
that the Company's own counsel would have advised it, that 
notwithstanding the novelty of the thing, it had a legal right 
to compel the Stockholders to receive a dividend paid from 
their own money. Clark should have been spared the 
taking of this money, not the Stockholders. 

It is painful to observe that all this diligence and complai- 
sance on the part of Clark, did not save him from a notice by 
ViBBARD, in October, 1855, that the price of his wood must 
hereafter be reduced fifty cents per cord ! Clark's reply to this 
unreasonable requirement is admirable both for sense and 
spirit; quite worthy, indeed, of the best days of that Rome, 
which so far from possessing but one Stryker and he stricken, 
held not a male citizen who was not a striker: — "He would 
not take $2 50 when he bad a contract for ^3 per cord !" 
Seeing that outside of Schenectady the contract was void by 
the Statute of Frauds, it being an oral contract for Ihe sale 
of growing trees, the moral courage exhibited by Clark is 
quite imposing. Vibbard must have thought so, for in the 
very next month, November 7, 1855, one of Uorsch's certifi- 
cates was endorsed by Yibbard, amounting to $11,162 50, at 
$2 85 ; and by the 20lh December, 1855, he was so chastened 
by remorse, that he endorsed another amounting to $ 1 6,037 50, 
at S3 per cord. There would be less to regret in this con- 
nection, if Clark's feelings had escaped as did his pocket. 




Let no one suppose that the measure of Clark's annof' J 
ances has been stated, but it will be noticed th^it at this J 
point not a peg had protruded upon which a suit at !aw 
could be hung ; a state of things which did not long con- 
tinue. Hints, inuendos, and rumors ripened into positive 
allegations, and at length the parties to the contract, neither 
knowing how, and to iheir mutual grief, came lo stnad as 
antagonists — the Company claiming " that the measurements 
and Certificates of measurements of said wood are not right, 
and that said Clauk has not delivered the quantity or quality 
of wood for which he has received certificates of measure- 
ment and payment, and that he now holds a certificate of 
measurement which should be delivered up to be destroyed 
or cancelled ;" and also, " that the price paid for said wood 
to said Clark is more than it should have been, and also that 
said Clark owes said Company for over-payments, on quan- 
tity, QOAtiTv AND PRicR, as aforcsaid, and justly should refund 
to said Company:" and Clark maintaining the converse of 
each proposition. The parties agreed finally to submit the 
controversy to arbitration. 

There is too much rea,son to apprehend that, in the selec- 
tion of arbitrators, Clark was allowed little or no voice. 
Perhaps, as often happens, he was overawed by a wealthy 
and powerful corporation. Nothing but the result ol the 
arbitration saves the Presiuent from severe condemnation 
for having named as arbitrators, gentlemen whose relations 
to the Company were such as ought to have excluded them 
from such a position. Two of them were in the pay, cer- 
tainly, and perhaps in the service of the Company, and the 
THIRD was one of its own Dirmctors ! It is no answer to 
say, the three gentlemen named as arbitrators are, beyond 
all controversy, the most honest and intelligent at present 
concerned in the management of the Road — that will be 
cheerfully conceded — there were not probably five such 
men in all Sodom ; but human prudence has established the 
rule that no man, liable to bias from interest or association. 



I shall be put in a position so perilaus to integrity and har- 

I rowing to Icind feeling. It is repeated, thai Mb. Corning will 

1 owe his escape from censure for having named his own 

I men as arbitrators, solely because Messrc David Hamilton, 

Livingston Si'Raker and Billings P. Learn bd. have shown by 

their award, that if in any quarter hopes were indulged that 

\ they would incline toward the Companv they were connected 

with, all such hopes were vain and groundless. 

The remarkable character of the award will perhaps ap- 
pear as well from a disclosure of some of the very frivolous 
grounds upon which it was sought to be set aside, as from 
I those upon which the arbitrators were Bolicitcd to make it. 
I Besides, it will illustrate at the same time the action of both 
judicatories, and so shorten this narrative. 

Il was pretended that there, was not land enough in Clakk'b 
lot to yield the quantity of wood alleged to have been delivered 
to the CoMPANV. 

The quantity of land bought of the Messrs. Huntington 
was 517 acres, of which there was occupied by the Railroad 

track, 13 -^^ acres. 

Lands cut over by Morse, & a bleak place, 17 " 

Land cut over 30 years ago, ... 40 " 

I Land uncut at the date of the award, . 7!) -^A " 



Thus, the number of acres from which wood could have 
been cut for the Railroad was only 3(17 or thereabouts, 
From these 307 acres one-third was cut into timber, and 
was the best wood on the lot, Patbick and Dorpcii admit 
that they cut 105,000 feet of hewn and round limber from 
these 367 acres. Such men as E. B, Armbtbonc, Juhn West, 
David Utlev, Elizlr Clark and JosErii K»n;aT, testified as 
to the quantity of wood upon the lot, and the highest esti- 
mate by them of the entire amount of it was 55 cords to the 
acre. Armstrong, who gave the most lull and intelligent 
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account of it, makes the quantity 40 cords to the acre, aside 
from the trees cut as suitable for timber, say 11,680 cords 
from the entire lot. 

The most extravagant of Clamk^s witnesses pot it at SO 
cords to the acre, say 29,360 cords in all. 

The arbitrators, one of whom, Mk. Hamilton, enjoyed the 
advantage of having viewed the lot and its crop in person, 
evidently doubted the correctness of all the witnesses^ and 
award that Clark had delivered to the Comfa^it 32,169 cords, 
besides the hewn and round timber, which it was proved 
was eqaal to 5,000 cords more. So the truth must be that 
the lot yielded over 100 cords to the acre ! It is strange, 
however, that Clark concealed a fact so important to him- 
self, and that it came out by means of the arbitrators^ 

Clark had already received from the Coxpast as for wood 

from 367 acres 869,.504 78 

The arbitrators add 21,875 35 

The 165,000 cubic feet of lumber, . . . 3,300 00 



Making the enormous sum of . , . $94,5S0 13 

Yielded by 367 acres of wild land I Of this sum the New 
York Central Railroad contributes $91,280 13 ! It is clear 
enough that there are processes by which wild land can be 
forced to produce as no cultivated land ever has. What can 
be those processes ? Arbitration is one of them evidently, 
but what fertilizer must be used ? The odor of these arbi- 
trators excludes guano from such a triumph as this. And 
the fertilizer, be it what it may, is it applied to the land or to 
the arbitrators ? The Agricultural Society is desired to look 
into this matter, because ^ There remaineth yet much land 
to be possessed," and the receipts of the Road are increasing. 

The award teas held to be partial, because the Co3ifany had 
not received any such quantity of wood as was mentioned in 
the certificates of measurement^which certificates had been proven 






f to be false, and because it was proven that suck wood as had 
f been delivered was not of the stipulated quaVly. 

On the part of the Company it was shown that it look wood 
. from the lot as follows : 

Ist, Wra. Cain drew in March and April, 1855, 35S cords 
2d. J. E. Comstock drew in May 1 to 8, 1855, . 975 " 
3d. J. J. Rasbaek drew in May 8, to Dec. 27, 

546 car loads short wood, 7 cords ea. 3,822 " 

649 do long BJ- " " 4,050^^ » 

138 do do 6i " " 863 -X^ " 

4tb. Ed. Tiffany drew Dec. 27, to Feb. 10, '56, 500 " 



Tolal drawn away. 



10,573 



There was neither evidence nor pretence that any person or 
persons, except those above named, drew wood from this lot. 
Inasmuch as Clark had been paid by the Company $69,5114 78 
by the 27lh December, 1855, for 23,397 cords of wood, and 
all the deliveries up to February 10, 18ri6, amount to only 
10,573 cords, the question arises, what quantity of wood re- 
mained on the lot undrawn ? 

• The mathematician and measurer, Mr. Peter Dor9cii, had 
given to Clark, as of January 17, 1856, his ofScial certificate 
that Clabk had delivered to the Company 3,905 cords of mixed 
wood, for which Clark had rendered his bill at 82 50 per 
cord, amounting to $9,703 12. This voucher had been put 
into the hands of the Payniasler about February 1st, 1856, 
and on finding it was not to bo paid that month, Clark 
withdrew it. This is the voucher demanded by the Com- 
pany to be " given up to be cancelled or destroyed." Claek, 
however, contended that the wood mentioned in that cer- 
tificate formed no part of the 23,397 cords for which he had 
been already paid, and so does the award. 

The non-payment of the voucher happened on this wise : 
Director John F. Seymour, of Utiea, called upon Directors 
John L. Schoolcraft, of Albany, Joseph Field, of Rochester, 
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and Dean Richmond, of Buffalo, to go to Rome and examine 
Clark':^ wood. They made such examinalion, attended by 

Mb. Peter Dohsch, and the fruit of it was ihat they " agreed 
to telegraph Mr. Phuyn not to pay any more money to Mb. 
Clark." In consequence of this, Mb. Prcyn, acting as lo- 
cum tenens of Mr. Corning, who was absent, on the 3(1 or 
4th of February, 1850, issued an order to the Paymaster to 
pay no more money for wood delivered at Rome or Cbitten- 
ango. Mr. Cobnisg's absence at this juncture is to be re- 
gretted — it was probably the cause of this overt act in the 
name of the Company. It is pleasant to believe that Mr. 
Seymour's officiousness caused him to be left out of the di- 
rection at the following election — a convincing proof that 
the persecution of poor Clark received no sympathy at the 
hands of the appointing power in the Company. 

A further consequence of the examination malevolently 
set on foot by Mb. Seymour, furnishes an answer to the 
question just raised, what quantity of wood remained on the 
lot? Mb. H. S. McElwaine was despatched to take an ac- 
count of the unmeasured wood upon the lot, and lo prevent 
error, Mr. Peter Dorsch went with him, to point out what 
he had already measured. There appeared to be but one 
lot of wood remaining there which Dorsch had measured. 
This was estimated by "area measurement," to contain 
1,221 cords, but turned out, after being rrpiied and measured, 
to contain only 922 ®^ cords. Now, if this wood may be ad- 
ded to the previous deliveries, and at its " area measurement," 
1,221 cords, there would be but 1 1,795 cords received by the 
Company agiiinst 23,397 cords paid for! Where were the 
11,600 cords ? And echo answers where ? 

The unmeasured wood found by McElwaine upon the 
premises, which embraced all that ever was delivered, was 
measured by him in April, 185G. His measurement was an 
approximation merely. He swears he deducted nothing for 
stumps, uneven ground, bad piling, or bad wood ; while the 
proof stands uncontradicted and unqualilied that from ^ to 
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r i should be deducted from a fair outside measurement, to 
L ascertaia the actual quaDtity; that when he measured the 
1 wood, he " measured the area it occupied, or had Ihe appear- 
I ance of occupying;" that his intention was "to have it re- 
moved to Albany and replied and re-measured there, to gel 
a correct measurement :"' Besides, Mr. Pruyn had direct- 
ed that the wood should be so removed and re-measured- 
A fire in the fall of. 1856 defeated the removal and reinea- 
surement intended, but 2,018 cords on the ground, after the 
fire, measured when moved 1,539 cords. Tuis '• area mea- 
surement" Mr McElwaene made to contain 8,762 i^o cords, 
which included some 3,350 cords replied .by Cljuik at a coat 
of the labor of 50 men from February 11, to March 28, and 
from it they threw out 700 cords of cuUs ! 

No wood, except 10,573 -j^q^q as above, was talten from the 
lot until after McElwaine had measured all there was upon 

it, say : 8,762 * ^ " cords. 

Add the lot not measured by him . , 1,221 " 

Add wood taken away .... 10,573 y'o''o " 



Total of wood drawn and undrawn, i 



20,557 



While, by the 27th December previous, Clark received pay- 
ment for 23,397 cords ! Thus all the wood ever delivered, it 
was alleged, was less by some 2.840 cords than the quantity 
for which Clark had been already paid. 

The arbitrators, however, decided that 23,397 cords had 
been delivered ; and further, that Clauk had delivered 8,762 
cords in addition thereto, which will pay Clark for 11,602 
cords, which the ingenuous are requested to trace to the 
possession of the Companv ■which is required to pay for it. 
An examination of the testimony will sustain the calculation 
that the 20,557 cords overstates the quantity received by the 
Company by at least 2,000 cords. 

In ordinary cases such testimony as these arbitrators had 
before them in regard to both quantity and quality, would 
have made the decision of both points a very easy matter. 



Jambb SiHs^ti teslified : "I piled wood: it was not \ 
with any care, but was thrown off: wlien we came 1 
stump the wood was piled right over it ; there were s 
piles together; after the 'piles were done you could i 
where the stumps were ; Mb. Patrick was back andfon 
while I was piling." 

John Hoag, who chopped there in the winter of 1854 I 
'55, tesUfied that ihe wood cut by him was "mea%un 
Mb. Patrick, and paid for by him. " I chopped by the c 
I put in everything that would make wood ; ihink one-'quai 
of the wood was stumps, •* *;' by outside measuremw 
man could not tell the quantity of wood which was l" 



Wm. Coombs testified: "We found large quantities ofl< 
in the piles all over that we could not saw; it looked I 
as it pretty much all the limbs were put in that grew o 
trees of any size : we did not enquire as to folk's cantrtu 
the wood was piled up close as it could be, one tier agfti 
another, so that when we came to break into a t' 
■would have lo take all down together; one pile ■" 
jammed up against another » * • • ; the mau who (1 
Bured the wood could not tell anything about the stumpi 
knolls, except where there was a single pile, and then ilu 
would be a single stick set up to keep the wood off the stum 
I don't remember any instance where this was done, exci 
in single piles ; when the piles were opened we found stuad 
of all sizes up to three feet through; 1 should calculate t' 
if I was going to put the wood inio a merchantable shapi 
should call six feet high four feet high ; the wood there \ 
piled six feet high ; 1 think it would not pile mnre than i' 
feet high to make it merchantable, properly piled and 8 
hie wood ; 1 have always made this estimate ; when we u 
sawing we usedcery often to talk it oner ; * * ; I should 
duct one foot for piling, and one foot for rotten wood i 
limbs; this was on all the piles." 

Jacob Sfianropp, the engineer who drew wood in May a 
June, 1855, testified : " The piles of wood on the ground wi 
piled so close together that you could not get in betw^i 
them to measure them ; the tops of the piles appeared t 
level or nearly so ; when the piles were opened we found slumu 
some brush heaps, knolls, some roots turned over, where i 



Iwind had hlown over hemlock Irres. some logs ; we could not 
« one of them irilbout brraking into the piles ; in some places 
B siiuops were x'cry thick ; 1 think the slumps would aver- 
B fronn nine to ten Tttel nparl, as near as 1 can recollect ; 
f were principally hemlock stumps of ditferent sizes and 
mts running frcm them, and the wood was principally piled 
3 them ; we could not see any of the stumps without break- 
; into the piles unless it was on the tirst tier ; the wood 
B piled on I he top of the stumps." 

John J. llASRArK, ihe conductor of the wood train which 
rew all the wood drawn Irom Mav 8 to December 27, 1855, 
Mtilied : " The long; (i. e. unsawed) wood 1 drew away tras 
i on ftttmpt, and hrvsh and knolls, roots of trtes. and orer 
t, old logs ; the piles were in tiers from ten lo fourteen feel 
: I do nut recollect hut one that was fourteen; ihry were 
don these stumps, and brush, and logs and knolls, anil were 
i close to each other so that a man could ttot gel in between 
1 lo examine ; I should not think it possible for an external 
'svremenl of those piles to tell bote much wvm in thrm • • • ; 
Ur. Patrick had (harge of banking the wood; he was there 
• 'and attending to it. 

JamesGeee.v, the engineer who succeeded SttAxnoFfin .lan- 
tiary, 1856, and Edwin Tifffant, the engineer who drew 
I wood under Rasback, and also after he quit, and in January 
and February, 1850, gives substantially the same descrip- 
tion of the wood and its piling. 

Joseph Kkioit, a surveyor, coiiuled and measured the 
stumps. He estimated that the actital obstructions within the 
area measured as wood, without reference lo tlu ttad piling, 
amounted to 25 jier cent. 

It was alleged to be proven that all this false piling, and 
consequent false measurement, was under the supervision of 
William Patrick. 

Ezra Postbh, .Ik., Assistant Superintendent of the Eastern 
Division of N. Y. Cenlral R. R. since the consolidation, tes- 
tifies aa to thi.s wood : " It was ditHcult to make steam with 
it; it Was principally hemlock and spruce, much of it green; 



there was considerable many logs in it ; they would avei 
from a foot to eighteen inches in tlifimeter * * ; copsid 
ble of the wood appeared to he dozy, as if wind-fallesa 
was liozy, wet, saggy wnod; *- * the engineers of locomai 
complained of not being able to make time with it ; * * /c( 
plained to Mn. Vibuahd, and then for a while tee m,'. 
different khid of wood; they would send down short woe 
us. and then tKey would send ike same wood again ; 
/ bought from lime to time icood from lhe_canal to mi 
it; I cannot tell how much, quite a number of loads, perhd 
in all 500 or fiOO cords from the canal and city ; • * Ig 
a different hind of wood saued) I lliivJt it was ash and a 
there may have been some hemloch among it ; than In ' 
time the ClaHk wood would come again, and we would r, 
short wood with it." 

John L.SuHOOLCBAFT, a Director, testified: "In the latter p 
of January or first ol' February, 1856, 1 and Mr. Ricuhm 
and Mr. Fielo were called upon by Mr. Seymour, to ggj 
Rome and examine a lot of wood delivered by Mr. Clahbj 
the Ro_AD, on the Rome nnd Watertown Railroad ; * J 
Rtohmond, Mr. Field, Mk. Sesmolk and myself went to t 
lot to examine the wood ; Mr. Dorscu was also with ne, t 
a Mr. Jousson ; there was a large quantity of wood piledd 
the ground; it was on both sides of the railroad; it u 
piledso that a person could not pass in between the piles ; I kni 
very little about wood, or its piling, or its quality; there wa) 
great deal of decayed wood, and small wood and limbs, and fm 
the knowledge I have of piling, 1 think it was badly pil«^^ 
in some places it was piled on large logs ; large logs constiA 
ted a part of the piles ; they had been att and not split at a 
the wood was not af sorted ; the limbs and rotten wood were 
taken out ; some of this was wood that bore on the ends |_ 
measurej-^s marks ; Mr. Uorsch was with us in the examifH 
tion of the wood; we had conversation about the mode of n 
suHng the wood, and the condition of the wood ; we went on | 
the ground and examined the wood, and were there about f 
hours; OB our return to the hotel we consulted with Mess 
Richmond, Fiei-d and Seymour ; we agreed to telegraph to Tn 
pRUYN not to pay any more money to Mr. Clark, and I a 
so i * • * In the fall of 1856, after a fire bad destroyj 
a portion of the wood on Ihe lot, I again visited the lot v 
Mk. Field, a Director of the Road, Col. Hameltox, Mr. Sid 
HOUR and John T. Clark; the wood was piled over stumpn 



awas of an inferior quality, Jtot merchantable ; Col. Ham- 
ilton or John T. Clark measured the length of the wood ; it 
was md four feet in length ; I saw it measured ; there were logs 
ill among tlie wood, over a large piece of land, not split; 
when I was on l.he lot in the winter of 18j", the bottom of 
the same piles was of old wood : a layer or two of old wood 
and the lop of new wood ; I eannot say how much, but enough 
to attract my attention; * » » the %oood on the Railroad 
was piled so close that we could not see in between the piles ; 
we could not e.Tamine the inner pihs ; all we could see was the 
end of the piles ; Icannot tell the proportion of rotten wood; 
I saw stick after stick ; the ends wre decayed ; I did not want 
Mr, Riohmond'b opinion after I saw the wood ; the bottom of the 
piles had the appearance of having laid there a long while, and 
having new wood piled upon it timn and time again ; the other 
wood appeared fresh; the second time I was present they 
were assorting the wood, the piles were opened," 

The case is aided not a little by the circumstance, that the 
same witnesses saw the wood on the lot while the piles were 
so "jammed together" that nothing was to be seen but the 
fair and fraudulent outside ; and also, after the piles had 
been opened and the inside " exposed." 

David Utlby, a Director of the Rome and Watertown 
Railroad, testified: "I went on the lot with Mr. Ahmstkong, 
Col. Hamilton, Mr, Schoolcr.\ft and John T. Clark ; this 
was a year ago as all saw one large pile ; they were 
moving or asso ng t on he Railroad; this was just after 
the fire ; / mea. u ed one of e piles, the height and length oj 
wood; titer"- wer a ^ood na y piles close together, making 
one pile; the wood uas sho t about six inches in length and 
height; there was eons de ble many togs on the bottom of 
the piles, and some small logs mixed in ; / wuld cr>n'ider 
the wood worth two-thirds of v)liat we call good railroad 
wood," 

Elizur Clahk, of Salina, testified : " 1 have been in the 
timber business for the last twenty-five or thirty years; • * 
at the request of Mr. Seymour, I have gone to the Clark lot 
and examined it for the purpose of seeing the wood that was 
,i;ut there, its quality and situation; one time, the first time 
1 wont there, there was a large quantity of wood on the 



ground; this was in the month of June. J85G; 
wbfire they oppned inlo thu wood, there was one place in 
ptirticalar that I noticed ; that was piled over n rouirh pipce 
of ground filled full of logs, which had never been split, two 
feet in diameter, thrown into the pile promiscuously and the 
wood piled over it; the wood was on the westerly side of the 
creek ; / mfivsurtd the length uf the wtind and th'i heifiht; I 
MW the marla on thu mda of the pU'-fi where it was marked 
■with hitch paint ; this on& wan m/irked 7 feet bv//i ; it udw 
one of tlie pil.es next to the liailrond; T tneasuriid the heigM 
t^ it in a good many places ; it did not measure from Mf 
ground to the top of thepUea over Qfeet and fl inches; so fat 
(u you eouUl discover, the other piles or tiers were smooth on 
the top so that you could walk over it, all piled clone together f- 
so far as the ends of the other piles tcere cnncer^ied, I cmld 
not see any particular difference between their height and the 
height of the pile Imeanared; it is a common custom with 
ua to allow one inch for every foot in height of wood to get 
fbll height ; tji this case tfie marks were 7 feet and the piU 
only &ifeet; /measured the length of 100 sticks in /hot pile f. 
Tinade the length 3 feet 8 inches; I measured from the scai^ 
to the point to ascertain the length,' 3 feet and 8 inches lotU 
the average; some of the atieks wre not more than 3 ft^. ^ 
others were ^ feet; the pile that was marked 7 feet high T"' 
made no deduction of one inch per foot to get the fij / 6^ wai 
its actual height; the wood was not piled as I have been 
accustomed to see it ; it was piled over stumps ; you could . 
see some of the stumps on the outer piles ; on hoik sides ef 
this great body of wood yotc oou/-d only see two oidside tiers t^\ 
wood:' so far as regards the quantity of wood, I did form aJtl^ 
estimate in my mind t^f what should 1)6 ded noted from it io- 
make its quantity; I 'thought 1 covld fake any iOO cords tjf' 
it and put it into 75 curds; Ithoiifffit all the wood measure^- 
one-quarter too much; Imean the big pile and the piles neafj 
the branch, I would except what had been re-piled; there [ 
was some wood there that had been re-piled ; the wood that 
had not been re-piled, I thought was measured one-quarter too- 
much; so far as the wood is concerned that lays near the 
iraneh, some portions of it appear to have lain there so dose ^ 
together that it was mildeioed or water-soaked; the other big "' 
pile when 1 measured I did not see but it was dry enough; 
I could not see into that ; that portion of the wood that mjo* 
mildewed was not worth m.ore than two-thirds as much as if 
itwere dry; / would deduct 33i per cent, for mildewed; t 
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eiootmined the lot wkh a view to see hov) many cords it vxntld 
yield to ike aare ,■ ffom t/ie bestjudgmsni I could form, judg- 
ing from the eiu3))pa and the tinwer standing, I think it oavld 
not vary much from, fifty cords to the acre." 

JooN T. Clark, late State Engineer, testified as to the bad 
piling and admixture of stumps, roots, logs, and rotteo and 
dozy, with such wood as was sound ; that it would oot aver- 
age more than 3J I'eel in length ; that the wood laaamea- 
aured in thejireaence of Col. Hamilton, and said : 

" From my investigation and examination of the wood, / 
pame to the coitcluaion that forty per cant, deduction should 
be made from the wood; If the stumps were excluded from 
observation, and there were no stumps adjacent, no man 
could have told how much was there; the stumps being ad- 
jacent, the person might foresee they were under." 

Dean Richmond, a Director, testified that in the month of 
January or February, 1856, he went to Rome with John L. 
Schoolcraft, Joseph Field and Mr. Sevmolir, and Mr. Dqrscii, 
(meaning thereby Mr, Peter Dorsch,) to examine a quantity 
of wood on what is called the Clark lot. 

Q. Was any question asked Mr, Dorsch, when on the lot 
and looking at the wood, how he could tell anything about 
the quantity or quality of wood piled in the way that wast 
If so, what was his reply; Give the language if you can, 
if you ca.nnot, give the substance. 

A. We walked alongside the wood; I believe I was along- 
side of Mr. DoRiCii, most of the way ; we came up to where 
there was some seven or eight tiers, and I asked Mr. Dorsch, 
said I, "Mr, Dorsch will you please tell us how any man 
can measure that wood and give the proper amount ?" The 
wood was piled so close t-igetker thai no man could get between 
it ; he said it could not be done ; that he was sent here to mea- 
sure the wood; that anybody hnoiBi it cannit be done ; that he 
did the best he could with it, but thai it could not be done pro- 
perly; laskedkimif this wood was measured for us in this 
manne- ; he said it was; once or twice afterwards the same 
question was asked ; I looked at the slumps and sa-'d I did not 
see how wood could possibly be measured m such ground, among 
such stumps, in such tiers ; ke remarked U cax't be done! 
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The award was charged to be partial for the reason i 
it allowf-d 63 per cord fur ail the wood, while the subm 
gave the arbitrators power to make an equitable deduction. 

The contract being void by the Stiitute of Frauds, and sub- 
ject at all times, so far as it remained executory, to revoca- 
tion or modification by either party, it was held to htive 
been modified by the notice Vibbakd gave to Clark, in Octo- 
ber, 1855. Neither the wood delivered before nor *.fler the 
notice was of the sort required by the contract — it was not 
"suitable for burning in locomotive engines" — nor was it 
" properly cut and split," nor " sound," nor " free from small 
limbs." Of the wood examined by John T. Clahk and others, 
and by the Arbitrator Hamilton, lI took 50 men 3U days 
to split, assort and re-pile S,3S3-^^ cords, at a cost of more 
than 50 cents a cord ; and 500 to 700 cords had to be 
thrown out as unsuitable, Clahk himself had acted under 
the notice. 

Henry Stevens testilied : " That he was Paymaster of 
New York Central Railroad in January and February, 1856 ; 
* * * this is the S9,00O voucher; this certificate of mea- 
surement was presented to me ; the outside paper or voucher ; 
1 made the cerliticate of measurement ; in the certificate of 
measurement there are 3,905 -^jig cords, and the price stated 
on the certificate is 20 shillings ; it was handed to me by Ma. 
DoBEca, in urder to have the voucher made out for the purpose 
of payment; it was then $2 50, as it is now; Mb. Clabk 
came in and asked me when we were going to pay; 1 said, 
probably not this month ; he then asked me how many cords 
there were ; I hunted and found the voucher and told him [ 
he then says to me let me lake that voucher if you are not 
going to pay this month; I told him I had no objection, and 
handed him the voucher." 

That notice had been given by Vibbakd to Clark that 
after October, 1855, no more than 82 50 per cord would be 
paid to him for wood, was Dot denied ; audit seemed clear that 
in February, 1856, poor Clash had made up his mind to sub- 
mit to the exaction, because he rendered a bill for wood at 
that price, aJid manifestly expected to be paid that price. It 
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was hard for liim to take such a price after the habit had 
become fixed of receiving a higher one, and so the arbitra- 
tors must have thought, when, by their award, they relieve 
and protect him not only against the rapacity of the Oom- 
lANV, but also against his own weakness. 

Upon grounds which may be gathered from the foregoing 
statement, the CorN9Ei, for the Companf contended orally be- 
fore Ihe arbitralors and also placed in their hands a written 
brief, claiming that the contract being made for trees grow- 
ing apon land was liable to modification, and was modified 
by Mb. ViBBARn from three dollars to two dollars and fifty 
cents per cord. Tha' Mr, Clabk, under his agreement, had 
no right to deliver more than 1^,000 cords per year; that 
the contrarl was for suitable wood, properly cut and split; 
but thai the wood was not suitable for railroad purposes, 
according to contract; that the wood was so coarse that it 
took fifty men from February II to March 28, to split and 
re-pile 3,a53 cords of It, and 700 cords of culls were thrown 
out, and that one-half of all the remaining wood required 
re-splitting, and that from one-sixth to one-fourth should have 
been culled out; that the wood was so loosely and badly 
piled in the interior of the piles, and also piled over hidden 
logs, brush, stumps, roots and knolls, and in so many and close 
rows of piles, while Ihe exterior of the piles appeared well, 
that the whole was a fraud upon the Company, and upon its 
agent, unless he was a party; and in either event the certifi- 
cates of measurement were no criterion of the quantity of 
wood. That the wood was not four feet in length nor six 
feet high. That the fact that the measurement of wood 
over stumps, logs, roots and knolls, could not be relied upon, 
was not only apparent from the circumstances, but also 
from the fact that the land could not yield the quantity 
B,lleged to have been measured. That the number of car 
loads of wood drawn from this lot was most manifestly a 
better measurement of the wood delivered by Clark than 
any measurement that could have been made on the ground. 



L 



■od relieved the case from all guess-work. ThaC they t 
the evidence of the men who drew the wood, the Dumbi 
car loads and the quantity per car. That fortunately i 
of it was drawn by Rabback, who commenced 
in May, IS.'iS, and continued tilt January, 1856, and kepi 
memorandum of loads and days. That from the time ( 
drawing commenced until it was stopped in February, 181 
they had the quantity drawn by each and every man, i 
that all that was afterward drawn was by Joh?( Hoag, 
kept account of his cars, and the wood drawn in them n 
re-measured at Albany, except 40G cords measured ! 
kany. That there had been drawn before Hoa« commenooc 
8,704 cords, and Hoao drew 5,720 cords; and that it was 
impossible that the ijuantity of wood claimed by Clark 
could have been drawn away. That every experienced and 
disinterested man who had examined the piles estimated 
that there should be a deduction of one-fourth from Ihe ap- 
parent quantity to gel at the real quantity, taking into 
account the quality. That John T. Clark estimated that the 
deduction should be Fortv per cent ; E. B. Abmstro.nc, Okb- 
FoDBTH ; JoHM Hoao. One-Fourth ; David Utlev, One-Thieb j 
EuzuR Clark, One-Fourth; William Cohmbe, O.sK-TriiRD. 

Upon arbitrators whose indifference to the parties litigant 
was not obnoxious to suspicion because of their relations to 
■ Cher, facts and inferences so specious might have had 
iifTect. But it was undeniable that, to a man, they were (be 
appointees nf one of the parties, that in honor or emolument, 
or both, all of them were paid by the party. One of tb«ni 
indeed, to whom tbrther honor would be superfluous, atrtl 
therefore received from his connection with the Compawt 
money only, wns liable to the grave disability of having in- 
refltigatedand pre-judged the case. Schoolcraft, swearingto 
t^e bad quality and short measure of the wood, says: "Cm. 
Hamilton or Jobn T. Clark nti'asartd Me wood; il tea* tMtf 
fmtrfc-etin Unt^Pi ; I sitio ilmmsttred;" and Johx T. Clabk 
says: Col. Hamilton) teas present ; we were on the lot anhtmr 
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tee may haoc bem lAan two Aotin i 
w)u> are aware of the keeBness of Cou Hamiltox's faoaltiM 
need not to be told that, " in an hour or an hour atul a halT," 
he would see a great deal. It is due to Coi_ Hamiltom, to 
state that oa that occasion be was not under oath — when be 
made the award he was. It was notorious too, thai no man 
holding any post of honor or profit in that Company could do 
anything disagreeable to the appointiug power, except at 
the forfeiture of his office. The Cabinei of Ge!*. Jack^os, ob 
the day it wa.s moat especially " a unit," is but an emblem 
of discord contrasted with the ukitt op the direction of tbib 
OuHPANV — it casts but a solitary shadow in the sun. This 
fact makes necessary a conclusion equally irresistible and 
creditable. The arbitrators must have been aware what 
would be agreeable to the appointing power, which relieves 
that high quarter from the slightest suspicion of having in 
any way countenanced the modidcation of the contract by 
ViBBASD ! the impeachment of the correctness of the certifi- 
cates of Mb Petkr DoRscii ; the defamiition of Clark's wood j 
the efforts of Director Sbvmuur, or any of the persecutions 
which fairly entitle Clark to a place in the next edition of 
the Book of Martyrs. Indeed, the Court was urged to con- 
firm the award upon the very ground that its acceptability 
in that quarter had been demonstrated by the re-appointment 
or continuance of these arbitrators in the same offices in the 
CoHFAMY, and everybody knows the appointing power itself 
had received from proxies the same meed of approval. The 
case might have been made stronger by apprising the Court 
that vengeance had overtaken the Director, who, misled by 
a sense of duty, had prompted investigation ; that an impres- 
sion had been rife among the employees, that whosoever ma- 
ligned the "Clark wood" did so at the peril of his daily 
bread; and whether that impression was well founded or 
not, it was potent enough to annihilate all memory of the 
wood in some, and to drive others to such supplications to be 
spared subptenas as were painfii] to hear and impossible 
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to disr^ard. h is to be laaeatM! that tbe f 
were not recognized as parties by either of the Tribi 
which Lave tried tliie case, aod ae the virtues of C 
no* are quite weU known to ihem, the expediency of o 
idatiflg the intereste of the JStockhuldeeh aJid of their C 
which oow appear to be several, is suggested. 

The CoMPAvr however l^ook nothing by its motion, 
arbiiralore ttet their faees tike flini against all attempts I 
ntodify or to enforce tli« oonlraot — to impeach the t 
the certi&cates of meaBurenient, to disparage Ifae fertility i 
Ciark's lot, or ihe (juatity of its wood, by testimony. 

UflJike the C-ttar^KV, which s«eaie to have trusted to I 
number and respectability «f its witnesses to establiafa i 
caae, Clask surprises us by the completeness of his tnu 
Providence, which is never without a Superintendent, 
sabpoenas of his summoned Rriilroad Directors, Bank Pre 
dents, or ex-Stat« Officers, but to the Comfasy's 
witnesHCK of position, he opposed a remarkable disparity u 
point of number, and of mif(;h greater disparity in point 4 
character. So unequal a contest has not been observed 
since another (Javid smou; another Goliah, and in t 
stance, an in (hut, "the baltle was not to the strong," 1 
spoil cither. Lei all Clarki take courage and all Railrc 
Companies be warned by thix overruling ofa superintendj 
power. 

The entire defence and claims of Claks rested mainly v 
on the testimony of two witnesses — William Patrick 1 
Mr- Pi:tbb Doasca — a fearful odd^ ! 

Patrick swore iin became " the hour and the man." 
said ; " 1 was to gut my pay by Railroad meaxarement ,- 
was to get so much a cord far what I hauled out and banket 
by railroad measursmunt ; * " I was on the lot daily a 
cept Ha.vlay ; 1 saw the wood diiily from the time it 
until it was measured ; I anaisled Mr. Uuhbcu in meaaarioi 
the uiDod every time with the exception of once, when I ' 
flick, and then I sent a man to help tiirii." 



pATmKx'e pAV h^iag thus contiogmi Dpon *■ rmhvei mm- 
lT trhich. done inio £ngli^ mf ans ibe tttexsarenmUt 
Petu Dok»:s. it was bcM tbai Patrjcs b»d a direA 
^rconi&ry intereit in nmiDtaiDiDg ttr socorsry of Ibe oerti- 
of ;hat wortbv man : for if Ibe Comtj^xt cooU tm 
) to pa^ far roots, siomps logs and kitolls, as for wood 
and delivered by Ci-^kk ni S3 per eord. he Patb(ck. 
be entiiled to *■ so maeh " for cacb %nd every sacb 
flaviog assisted at the measariDg, he afBnned its en- 
iMss, €nd produced memoranda of tbe details 
forDi&hed to him by Dobscr — fats ccinneciion wiih 
piUiig is sworn to by SiiiEi;a and Hoac, and is adroilled 
by himself. The erection of ^ticks to kerp the wood from 
the stamps in the eases of single piles, where the stumps 
eould not be coacealed, and in those cases only, is conclasive. 
pATHiof "made an effbrt" to magnitV the quantity of wood 
basked, which would ha%-e satisfied Mi^s Tox herself^ hut 
Itis data were held to be incredible, because (hey showed 
a product of 46,(XM> cords of wood, which was altogether 
fortber beyond the testimony than ihe arbitrators went, 
McElwaine testified that Patrick told him that the 
S,7S2 cords, measured in April, 1856, by McElwaink, was 
wood than Dob^ch had previously measured on the lot. 
McElwainb had stated the same fact in his report (o Ma. 
PauYM. McElwmse swore also, that he arfked PATBirt; the 
amount of Dorscd's measurements, and that he replied he 
could not give it. McEuvaisk made a memorandum of the 
ooDversation at the time, ll will be recollected ihnt on this 
occasion McElwaise was engaged in trying to discover the 
actual quantity of wood delivered and measured upon this lot, 
and Patrick knew Ihe object of his enquiries — therefore, if 
Patrick had possessed the memorandum book produced upon 
the hearing, he would have eshibiled it. The entries in the 
book were suspiciously fresh also. Patrick swore that 
Dc»8CK marked the piles short to allow for slumps, hut on 
cross-examination he could only remember four instances — 



twice in his oirn case, and twice in th« case of others, ani 
regard to a small body of wood. The men who sawed I 
wood on the lot swore they measured the piles, and f 
that the marks on the wood represented its entire length. 
Patbick needs, and is entitled to the benefit of a moral or 
religious excellence developed by his testimony, incidentally, 
he was never on the lot on Sunday ! 

The witness who Eeems to have been most esteemed by 
the arbitrators, and whose evidence would have controlled 
the award, if such authority had been allowed any con- 
eoBtro) whatever, is Mr. Peter Dorsch, of Schenectady. 
Esprit du coi-ps may have had something to do with this — he 
bad been "Peter Dorsch of Orma," ever since the Consolida- 
Tiow — quite le fih du Regiment. This veteran testified : 

" I reside at Suiiesectadv ; 1 was in the employ of the Chi- 
tralKailboad Company, and I was from the lime of iheCossoi.- 
iDATiON ; this was five years ngo; my first business was I had 
charge of a portion of track as trackmaster ; I continued 
trackmaster upwards of one year, it may have been more, 
until January, 1855 ; after that 1 was employed in measuring 
wood fri}m Albany and Troy to Syracuse; I continued as 
such measurer until the tiret of February, 1S56 ; during that 
time I was engaged in measuring wood for Ihe CoMFAwr; 
my position at ikat lime ceased by my giving ike Road notice 
thai I should quit ; 1 gave that notice to Mr. ViBBAen; I re- 
sided at ScHENEcrADv during all this time, and Mr. ViBaABii 
did also ; I often saw Mr. Viboasd in my official duties while 
measuring wood; I am acquainted with the Clabk lot; I 
have been on part of it ; I measured wood on it." The wit- 
ness is shown cerlificafes of measurements, and says: "They 
are all my certificates ; the signatures are mine ; * ' Ma* 
Wm. Patrick generally assisted me ; I measured at the seve- 
ral times the several amounts stated in those certificates ; at 
those times the amount of wood was actually there ; number 
three says so many cords of hard wood, it should be mixed." 
The witness is shown a paper, and says that it is his hand- 
writing, it is dated January 17, 1856 ; the amount of wood 
stated in it, 8,905 j^ cords. " The price of «2 50 was not so 
when J made out that certificate ; when I made it, it was 83, 
it is now $3 50 ; the amount of wood stated in that certifi- 
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^Uar: It tmrt xi 'u* woo., tna: AJa.- fmrp.{. uvoh fki /o! : ] 
meai. n^' inii... . i>er>o:. Torii <. ftzz /iw- /7« m^fifn/r^xl fkt 
JaartTi n*'tNo^ vv'- ti wnuL' nnr^ tur^*; '/^ar-'- - /ii^w? f^ m/rrks 

ks memrrcri: / auraU' mzasurf a luorii ntf'^ tmft tpf.t nkfvri, a 
Wo: ai each mi^. au.i one an \ tt^vou: ttia: »' maa • a ditTpreH{^( 

rr m i: m casv^rm ^n. .am. tn "^t ar vn ma *> '/ • a naT rttye^^ ; 1 canvo: 
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mmiii u ft-ssAfe ni;.. auc soniftiimftr :» mai h. trtt^ "nf^m^ of 
imiiisa. 01 ^-Tiieia;^ sontsLtm&i^ oun Ml L4.ar»: ^m. Mk. Pa*tpumv ; 

^ * ' . well UllUl. IIH> v.--ARi. iw w.u. .^'»^^ I.. >OHC>ai 

tSLATz. o Aiua!.' . .losEPf Frn.j c uof.nr^ e;. uuc J^f.a^ R»of- 
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t^ IShev Yon **?nTrii. Ti^ lonK h' tn* vfKic or. r.h'Js Uit : I 

cuaiL it-i. anvinim: iLUou ui* GUn.i*:.. *. am, ou.^hTv f*: that 

'WOOL uite: 21- i T\Mi «r ii v . ftuiL m'*''t>n^' 1 ; / //tV. fr'»; 

MttL 11. rev 1 1 tHO' J couu no /^^*. 0- ttia' *' tnn - m^'-r^ ^w<».c.v ^no^k. 

or OKtrtmiii' c fna sov ~ di.. v r sa' .t?/f>.?//7r, */////? fPtn- f 
fr*c'HO.n-C3iAr: vo^ /' All. iiir i^ovi.. vrr- U Mk PtP!T» : 
' * J diL nci. f:ai tua i rintU. vn n^^asvrf i: .- j fm.Hi 
i: wai dimoiLL.. ttia J uac r* j^i of, fti t{fn> o* tfu 7»?/^s ; 

tiui: turn mwfi- ^* siumu: J c luu. tut unt..' 

toki Uiif an' v</cLi ir. >:xiT='m'*m firn. n. deniai. aT>r. con> 
tecnir :: itniL on* mi^ij" r\^f?' r vonir. mfikf a v. f*T>c o:' 
etrih: Tn* nuiii. tifi^'^' o ^r plan :. rjik unor. thi arT>»tra- 
icw^ l^ '^isiui^ enoaiTL 11. iner uw^ivc . an«' ihf af^v^ysf- nart^ 

« 

feiv vTii'_'L.. i' jf :t> annan-^n:. Innrir. sm^il. rV.vo: ^'Uh the 

arDirrttiori Tire'-f \rits. )nrt?»pr». ni?> Tt*ma?^'?^hff t>?it«^ei. 
irnicL niurii' ii::V( v'07*;^-'•c mT<chif*f So'xx*/»on p«''ri<'s x^•h^ 
tnfv k?*rt- o: e:ipi. oin**'" Thnr. lUd tt)psr *i*hitraro^ am^. thfs 
^ritTies-. tiia: iipar'v rrf»^\- ma'^f^ria^ ^^aromfn; mn«1r bv 

TWb will ilJiistrau tte indignity to whjoh TV^ifR^of. ^-a> Nwb- 
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On the 5lh September, 1855, DoRsrn e:ave n pertififcftt© of 
measurement and inspection, wliieh certified ihit Hesbt 
Patejck had delivered to the Compa>v. »t Oneidn, 1,(161 -^„ 
cords of mixed wood, at 83 5(1 per cord, upon which certifi- 
cate, ftfier being endnrseil hy VinRABn. Patrick received from 
the Company in the presence of Ci.xbk, 83.715 15. At ihat 
time there had bepn in fact hut 570 cords measured. On the 
23d November. 1855. Dorsch gave to the same Patrick, for 
the same wood, another cerlificate in which it does duty as 
1,214 cords of beech and maple, Jit @3 50 per cord, opon 
which, duly endorsed hy Vihbahd, Patrick obtained from ihe 
CoMPANV the additional sum of S4.204 — Clark being, as bf- 
fore, the snhseribing witness to the payment. 

At this time no more wood had been measured, nor was 
any more measured until April of the next year, when there 
proved to be but 840 cords. This wood had been purchased 
by Clark and Patrick from a Mr. Ampted. who swore there 
was about 1,400 cords of il. and that he sold it to them at 
92 38 per cord, making the difference in quantity 865 cords, 
and in value of $4,491. The quantity was actually 30 cords 
less than Amsteo stated, and after investigation, there was 
refunded on these fraudulent certificates, as follows: 

On 1,384 cords 9s. per cord overcharged, , . «l,5.'i7 88 
For 801 cords never delivered, . . .3,118 50 



Total, 



«4,075 78 



On the 20th December, 1855, Dorsch certified, or pprliaps 
prophesied, that H. S. Booue had delivered to the Companv, 
at Canastota, 2,531 ^^ cords of hard wood, at 83 50 per 
cord, upon which, endorsed by Vibbard, the Compaw paid 
t8,824 48, January 8, 1850. 

McElwaine says, in April, 1856: " The facts are that at 
the date of such cerlificate and voucher, no wood whatever 
had been delivered by or in behalf of H. S. BofJiTE, at Canas- 
tota, nor was oni/ suck mmn at that time known at tkiit place. 
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AImmi! fh*- I«i .lamiary, l*5fl.ii mnn Sy ihni ii«mf cam^fVom 
Cohoe? to Canasiota, and commpnced culling and delivering 
wood froni a tor of woodlaud purchiiscd last fall by Georcb 
H. Clark from a man by rhe name of Hi;nti.et. The resalt ■ 
was, thnt in May. 1856, and after isvestication, there was 
refanded : 

On 2^1 -^ cords for overcharge, 81 per cord, 93,531 35 
- 436 " never delivered, . 1,090 10 



$3.«2I 35 



The arbitralors very properly seem not to have eiicour- 
a^d enquiry inlo matters nnl nnmed in the submission, aad 
Clabk's CounRel wa» evidently of the same way of thinking. 
So maeh as they could not keep out of the testimony does 
BOt appear lo have gotten in anywhereelse.and the amiable 
principle " let by-gone* be by-trones," is conspicuous in thr 
award. Olberwise the catalot;ue of frauds in the case 
might possibly be longi;r, and the exact amount of the pro- 
fits of ilie "Clabk Woou" be shown. Restitution having 
been made for the frauds al Canastota and Oneida, of what 
possible use could further information be to the CoMPANr T 
And why should the arbitrators have allowed Morse to tell 
what Clark paid for the lot. — suppose it to have been the 
C25 per acre hinted at in the papers, was it not enough for 
the Company to know that by no process could it be shown 
that the lot yielded in his hands more than «'-75 por acre ? 

The submission hears dale September 4. 1857, and is 
signed by George H. Clark and Ekasth:* Corneng. Prest. SiC 
The award heai-s date April 19, 1858, and is signed by all 
the arbitrators— an evidence of such harmony of opinion as 
makes each arbitrator appear so like bis fellow, that it is not 
easy to say which is the greater of the three. 

" We award," say ihey, " that the measurements and certi- 
ficates of measurCTnent of the wood sold and delivered by said 
Clark to said Company, on or near the line of the Rome and 
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Waterlowu Railroad, are correct, except as hereinafter stat- 
ed ; that SHid Clark hns delivered the quantity of wood at or 
near said Rome and Walertown Railroad near Rome, and of 
the quality for which he has received pay, except as herein- 
after stated; and that the price which he has been paid 
therfifor was right, except as hereinafter slated. 

" We award, that from the whole amount of wood which 
said Ci.ARK has so delivered and for which he has been paid 
and for which said Company hold said Clark's receipts. 
SmouQting to twenty-three thousand three hundred and 
ninety-seven cords, there should have been deducted for de- 
ficiency therein, occasioned by had piling, stumps, cradle 
■fcnolls. hollow logs and defective wood, and all other deficien- 
cies, ten per cent, of that araounl, being two thousand three 
hundred and thirty-nine cords and seven-tenths of a cord, 
which last mentioned amount at three dollars per cord, will 
amount to seven thousand and nineteen dollars and ten 
cents; and this last named sum with interest thereOn frfwi 
the ISth day of April, 1855, (that being the day we fix on tiO 
average said deficiency.) will amount to eight thousand four 
hundred and ninety three dollars and eleven cents, and this 
amount last named is to he deducted from the amount dne to 
said Clark for other wood delivered hy him for which he h»B 
not yet been paid, as hereinafter stated. 

"We find that the Compasv has in no instance paid said 
Clahk a higher price than it was lesally and justly bound to 
pay lor said wood sold and delivered, except as above 
stated." 



It would be gratifying to know how these arbitrators ar- 
rived at Ten per Cest.. in view of the evidence before them, 
as a proper deduction on thi? portion of the wood. If 
DoHscii's "measurements and certificates of measurement" 
-were true at all, they were so in whole, not in part. 
The deficiency to be atoned for by this deduction, Dorscb 
swears positively did not exist — lie had supplied it. If 
Do&sch's certificates were not believed, there was nothing 
left but such evidence as the Comi-anv furnished of the false 
character of Dorsch's certificates both as to qualiiy and 
quantity. No witness of theirs sirore t" iivy less deduction 
than twenty-five per cent, on the score iif f/aaliti/. Indeed the 
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Tvrtifienes «vflc mm comet, and the aiwsri 4lh 
» u>t 1« jper MM. fcJatli— -1o be far fatul ^li^ 
ipe^ ende j-tilh. hoUews. kp and drfectire wo«4.* 
M vcre MMT W Ifctw sahsxitMcs f«r mod >■ iW t«sti> 
f tt DcvacB or Pjtkics, bat ibu of (be CoMrtXr's: wjl- 
Ei Tss foil tel ibem. Tbe Akut«.iti:ks sevni to bkw 
■ tbeir qoaaniT ami poce, wiibout abatiruwai. t^ovi 
wliile ther gH ibe bad piling rnoi^ $tum|wt. *ev» 
■ qnaabtj exactly opposed to tbe le^imony. trum lb* wtH 
! oa ibe olber side. wpbtMit perceiving that by tet<^ 
\ ibe rooCs, slotDps. bad piling. &r„ M nil, they OM^ 
B*? qo&niitT and qualiiy impossible. 
llere is two-edged injasiice in requiriiiu; Cuark to d«diMk 
umI the CoMrA<>~T to pay upon an obviously wrons qiMintitT> 
Parbaps ibey did not weigh ihe evidenee nt nl) — rtt«^ 
■nay bave measured it n-tlh Mr. Psmt IV>R!:cn'« o\\-n rod, 
and after Mb. Do&£cb's method. A» "nrea mmsurvincwt* 
of 3klK. DoKsrH's testimony might show the gre.tler itu)»h«r 
of cords of trutb, seeing it was eiiltroly wiEhnui loKNMMin|W, 
roots, knolls and what not, while llic leslimoiiy iil' th« 0|>po> 
site p^rty abounds in them. At nil ovoiita Tm'TN 10 rut 
can. OFF, is anew quolnlion in ilio murkcl, nml ir nii|thl 
have saved dispute in the future, if Ihe n^^■nn) hnil ifyaw a 
little further and decreed at wlint raie nfdi^eouiil TnnTil he- 
comes Falsehood. 



•• We find and award," say the arbitrators, •* that over and 
above the aforesaid amount of w< od which said Clabk had 
delivered and been paid for, (viz., ihe aforesaid amount of 
23,397 cords.) Ihe said Clark has also delivered to said Com- 
FA^fr, at their request, eight thousand seven btindred and 
sixty-two cords and one hundred and ten feet of wood, in- 
cluding the amount meniioncd in the ceKiScaie held by 
him; that said 8,76i '•* cords of wood were delivered by 
bim at the place aforesaid, un or before April 19, I65H. and 
that for the same the said Compajit were and are bound to 
pay said Clabk at the price of lliree dollars per cord ; and 
that said Clark is entitled to recover for that last mentioned 
amount of wood at that price against said Cowfasy, making 
the sum of twenly-six thousand two hundred and eighty- 
eight dollars and tifty-sfveu cents, with interest thereon from 
April 19, 1856, which will amount to l\centy-mne thoutand 
nine hundred and sixty-eight dollars and ninety-six cents at 
the date of this award," 

It is then decreed, that from tbis sum shall be deducted t^ J 
aforesaid 88,4U3 1 1 for deficiencies, and proceeds : * 1 

■* And we do therefore award, that the New York CeNTBAtf'l 
Raii-boad Comfanv pay lo said Clark the ^uni which he u 
entitled as aforesaid to recover, being the sum of Iwen/y-o^f^l 
thousand four hundred and senentyfiee dollars and eighty-fiv^ 1 
cenM, with interest thereon from the day of the date of thU i 
award. ••»'■* 

"And we therefore award ihal. after the makinj; of sucll<4 
payment by said Company to said Clark, the said Clark de-'/ 
liver up to said Compuny Ihe aforesaid certificate or cerlifi; 
cates now held by him. 

"hi witness whereof we have hereto set our hands antf 
seals, this nineteenth day of April, 1S58. 

(Signed) " D. Hamilton. 
" L. Spuakek. 
" B. P. Learned. | 

"Signed, sealed and published ) 
in presence of \ 

M. H. St. Joes." 



[l. S.1J 
I L. S.T 

. [l. a.t 



Tbe arbitrators arr indebted for tbese 8,763 ^^' cords 
wbereon to award Clark £3 per eord, to an *• area measnre- 
HKDl" by McELWAl^■K, which measarement McElwjukb 
swenrs was merelr an uutfide meatvrement, and allowed no- 
tfaing for bad piling, roots, stnmps. logs. Sec. Mr. Punrw 
having directed iliai tbe wood should be removed and mea- 
sured at Albany. McElwaim: expected to arrive at the true 
qnantitj' af\er its removal there. 

There had been, by the labor of firty men for thirty-aioe 
days, split and re-piled 3,353 -^^^ coids of this wood, of which 
McElwaine testified: "that part of this wood that wtts re- 
plied was in a shnpe to gel a correct measurement, at far 
4ty it could be on such ground ; bat in regard to the whole, he 
swears: "If it was not to be re-measured, I would not haro 
been satisfied with the measurement; 2.0IS eords on tbe 
groatul, after the fire, measured when moved, 1,539 cords." 
A qaaniity. estimated by him on the lot as 1,221 cords, when 
removed and re-piled, measured only 922 cords. At all 
events, upon the same authority which gave the arbitrators 
the arbitrary quantity of 8,762 ' ' " cords, they knew also 
that that was not the correct quantity. 

McElwaine seems to have been regarded as a credible 
witness to swear money into Ci.abk*9 pocket, but for no other 
purpose ; not a syllable calculated to save the Compant from 
buying roots, stumps, knolls and hollows at 83 per cord, ap- 
pears to have reached even the ears of the arbitrators. The 
award presents the ver%' remarkable inversion, that from ihe 
fabulous quantity of 23,397 cords, upon which the honest 
man who measured it swears be made deduction for root^ 
stumps, logs, tfec, it deducts ten per cent, for that verj' con- 
sideration ; while from the 8,762 cords which the unim- 
peached and unimpeachable man who measured it, SAvears 
was the apparent and not the real quantity, no deduction 
whatever is made ; and this comprises the very wood in- 
spected and condemned upon the ground, by one of the arbi- 
trators, himseli then performiDg for the C<»frAxr the functions 
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formerly exercised by Dorsch — those of wood agent. Dodicb 
had the grace to swear he made deductions, he could not go 
the length of ignoring them, although his action in that be- 
half was voluntary — his successor is able, however, to dis- 
card them against the evidence of his own eyes, which he 
has the right to distrust, and against the evidence of honest 
men, whose evidence unimpeached was to be believed. 

More than this, for 3,005 -j*f\f cords of this wood, Clark had 
demanded payment of the Company at S'^i 50 per cord, and 
held, produced and (iled with the arbitrators his voucher for 
it at that price — it was marked as an exhibit — yet, for tho^e 
very cords, it is awarded that the Company shall pay $S 
each. The peremptoriness of expression toward poorCLASs 
in relation to this voucher is ihe only trace of ill feeling 
toward that abused person to be found in the award or in 
travail that gave birth to it, on the part of the arbitrators, 
and it is to be regretted that Clabk was not required in 
more courteous words to surrender Twenty Shili-ings worts 
OF Voucher, upon being paid Three Dollars therefob jJ^^ 

THE OoMPAi'iY ! 

This award is now affijmed by the General Term, and 
judgment has been entered against th bComfax y lor $2 1 ,475,85 
with interest from April 10, 1858. If any Stockholder will 
compute the interest and add that and the costs of the liti- 
gation to this sum, he will have before him in dollars and 
cents what it costs not to raodil'y or lo enlbree a verbal con- 
tract made between two men of Schenectady. The cost of 
enforcing or modifying one will be known when such a 
thing shall h.ivc been done. 

A careful computation, it is believed, will justify the state- 
ment that the treasury of the Company would be better off 
in the end if it had paid directly, instead of indirectly, a 
Hundred Thousand Dollars to the parties who share what 
has already been paid and will share what is yet lo be paid. 

A Company which provokes such expenditures as these 
will have other uses for its revenue than to pay dividends ; 
and the simple souls who wonder why the most lucrative 
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I« on the ooDtinent canaot keep its stock within twenty 
per cent, of par, or its dividends from shrinkiii*, may as well 
^et ready to (speculate wby there has cotne to be no dividend 
stall? 

When that day comes the investigation wilt be made, 
which too late will show how all was lost, as well as that 
all might have been saved; and it will not be strange it" 
other Sir Giles Mompessons shall be tbaud to have gone 
"beyond the seas," 

It is quite prubahlfl the Court allowed Aill M-eigbt to the 
consideration warmly pressed upon it. that the action of the 
power which appointed these arhiirators had been approved 
by the Stockholders who haii re-elected it : and the re-ap- 
pointment or continuance ol' the nrbiimlors in their several 
offices, was a marked approval of this award by the appoint- 
ing power of the Compasv. If the Cockt desired to read a 
lesson to the ^STacKuol.llER9 who. through timidity or negli- 
gence, perpetuate mal-iidmlnisiratiun, notorious as it is in- 
famous, iha absurdly stringent rules of law in regard to 
arbitration made it easy to do so. By ignoring as that in- 
terest the counterfeit which was represented, ihc Couht could 
readily excuse itself for not standing in the way of a Com- 
PANY so willing to be robbed as to take upon itself the 
performance of the meanest and severest of the labors by 
whicb it was to be plundered. The Counsel of the Gompan? 
represented nobody but himsell^ — the Compasv stood behind 
somebody else, cursing his earnestness. 

In this point of view the atfirmance of this award may he 
worth to Stockholders more than its cost, and that the moral 
benelit of it may be diffused, it is now made public what has 
been affirmed. 

The lime is approaching when the Stockholders of this 
Oomjiany will be expected to respond to the annual requisi- 
tion for their proxies in the usual manner — and it remains to 
be seen whether the annual farce of an election is again to 
be acted without any change of persons or even of costume. 
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The Stockholders may continue cowardly and time-serving 
as ever, but the misuse of their property and franchise by 
the management they have sustained from the beginning, 
has worked mischiefs of so serious a character to the moral 
and material interests of this State, that it will become them 
to reflect how much longer they can expect the People to 
abstain from . legislation indispensable to the public protec- 
tion ? Unless some warrant is given that the Stockholders 
have virtue enough to rebuke dishonesty, negatively at least, 
by abstaining from re-electing the dishonest, the Canal in- 
terest of this State will hold itself authorized to resort to 
countervailing enactments even at the hazard of being 
thought vindictive. Further justification of this course 
may be expected ; but a single transaction has now been 
exposed — others will be. 



FINANCIAL CONDITION OF THE CENTRAL. 



From the New York Herald. 



We give below a carefully prepared statement of the bu- 
siness of the New York Central Railroad Company for the 
last six years, framed from the Company's own Reports 
from 1955 downwards. The receipts and earnings of the 
Company have been decreasing, yet the Company stuck 
steadily to a semi-annual dividend of four per cent, until the 
last. The statement shows that auch dividends were made 
out of capital, or by the issue of bonds — that is, creating new 
stock and new bonds, in order to maintain the appearance of 
a remunerating business, and consequently increasing the 
price of its slock in Wall Street. When we see the direc- 
tors of railroads among the moat rabid speculators on the 
bourse, we always infer that there is a great probability 
that the stock in which they speculate, of railway companies 
in which they are directors, are jobbed according to the 
management of the road for Wall Street purposes. At the 
present moment there are many railroad companies that 
cannot pay their hired laborers regularly, or in full ; and 
back debts for mere wages are accumulating. 

Railway property is among the most important of the 
country, but there are too many competing roads, and the 
transportation of some of the Western railroads must fall off 



&om this cause alone, [n mild winters, like the last, the 
water navigation will enter into successful competition with 
the railroads. 

The West is suffering from the continued manufacture of 
an irresponsible shin-plaster currency, instead of using the 
precious metals alone. 

HEW TOBK CBSIEAL HAILBOAII. ^H 

Receipts. ^^H 

T»i«. PiitiTiaEBS. Fbiiqhi. Oihe« Bou»OM. ^^^ 

1853 . 82,829,868 74 $1,835,572 25 »122,279 18 ' 

1854 . 3,151,513 89 2,479,820 66 28(i,999 9J 

1855 . 3,242,229 19 3.189,602 90 131,749 05 

1856 . 3,207,378 32 4,328,041 36 171,928 50 

1857 . 3,147,630 86 4,559,275 88 320,338 «7 
1838 . 2.532,640 55 3,700,270 44 295,495 71 

Total, . SSlS.l 11,015 55 S20,09:>,5S3 49 $1,328,791 06 
Total Receipts for Six Years. 

From Passengers $18,111,013 55 

From Freight, 20,092,583 49 

From other sources 1,328,583 49 

Grand Total, $39,532,388 10 

The passenger business on this road, it will appear, reached 
its maximum in the year 1855, since which it has decreased 
^709,582 64. It was le^s during the past year (1858) by 
8396,962 19 than in 1853, (the first year of its consolidation^ 
or any year since. 

Earnings from all Sources. 

1853, $4,787,520 17 

1854, 5,918,334 50 

1855 6,583,081 14 

1856, 7,707,348 18 

1857, 8,027,251 41 

1858, 6,528,412 70 

1869, 6,176,795 96 

— Estimating September receipts at ^700,000, against 
$653,000 for September, 1858. 

I 
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It will be observed that the gross earnings for 1859, (fiscal 
year ending September 30,) are smaller than any year since 
1851 : 

YiAis. Capital Stock. Isckiasi. DBonAfl. 

May 17, 1853, $22,213,984 .... • . . 

Sep. 30, 1854, 23.067,415 8.>3,43l . . . 

1855, 24,154,861 1,087,446 . . . 

1856, 24,136.661 .... 18,200 

1857, 24,136,761 .... . . . 

1858, 24,182,400 45,739 . . . 



Total, . 81,986,616 $18,300 

Net increase of Capital Stock in five years, $1,969,516. 



TiAlS. 


Bonded Debt. 


Inckxasi. 


DXCllAtl. 


May 17, 1853, 


810,731,801 


.... 


. . . 


Sep. 30, 1854, 


11,947,121 


1,215,320 


... 


« 1855, 


14,462,742 


2,515,621 


* • • 


1856, 


14,76:^,898 


301,156 


. . . 


1857, 


14,607,510 


• * a . 


156,388 


1858, 


14,402,635 


• . • . 


204,875 



Total, . . §4,032,097 8361,263 

Net increase in five years, $3,670,834 of Bonded Debt. 

Dividends paid in 5 years ending Sep. 30, 1868, $9,790,130 

Gross Earnings in same 6 years, . $34,744,528 

Operating Exp's do , 818,528,172 

Int. on Sinking Fund, 4,935,095 

Construction account, 7,524,776 

Total Expenditure in five years, . 30,988,043 

Applicable to dividends in five years, being 

about 3J per cent, per annum . . . 3,756,885 

Deficiciency in five years, . . 86,033,245 

Partially provided lor as follows : 

Increase in the Capital Stock, as above, . . $1,969,416 
Increase in the Bonded Debt, .... 3,670,834 

Increase ol Stock and Debt, . . 85,640^250 



